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The Enforceability of Premarital Agreements in Massachusetts

In General

A prenuptial agreement is executed prior to a marriage.  It allows the parties to clearly set forth the rights, interests, and property each wishes to retain should the marriage end either by death or divorce. A prenuptial agreement can be drafted in many different ways.  For example, the agreement can define marital assets and can set forth a description of what assets should be considered to be an individual’s “Separate Property” to be retained by that individual at the termination of the marriage.  Separate Property can encompass only certain types of property (i.e. future inheritances) or the agreement can attempt to completely segregate all of each party’s respective property and any future appreciation thereon from the claims of the other party.  


Financial Disclosure

One element considered by the court while determining the validity of a prenuptial agreement is whether the parties fully and fairly disclosed their respective financial circumstances to each other.  The parties must exchange financial disclosure schedules.  A disclosure schedule should provide information regarding the value of the party’s assets and any outstanding liabilities, the sources of the party’s income and the estimated value of potential inheritances.  It is imperative that this disclosure is as complete and accurate as possible.  It is good practice to provide back-up documentation to supplement the disclosure.   


Divorce

In the event a marriage ends in divorce, a prenuptial agreement can provide for a disposition of property which is not Separate Property.  The terms of the agreement can set forth a method for dividing the parties’ assets and a determination of what amount, if any, of alimony to be paid.  (Please note that a prenuptial agreement cannot address issues relating to children born to the parties, including issues relative to child support).  In the alternative, the agreement can provide that the parties waive all rights to alimony.  The agreement might provide for limited alimony or for a one-time alimony payment.   


Death

If the marriage ends with the death of one of the parties, a prenuptial agreement can establish exactly what interest, if any, the surviving party has in the decedent’s estate.  


Enforceability

While the provisions of a prenuptial agreement can be tailored to each couple’s situation, the agreements must provide for a minimum set of rights.  A prenuptial agreement cannot strip the parties of all of their “marital interests”.  In DeMatteo v. DeMatteo, the Supreme Judicial Court of Massachusetts outlined the test for determining the validity of prenuptial agreements.  An agreement must be fair and reasonable at the time it is executed and fair and reasonable at the time of enforcement.  Under DeMatteo, an agreement will be considered fair and reasonable at the time of enforcement provided that enforcement of the agreement would not “leave the contesting spouse without sufficient property, maintenance, or appropriate employment” to support him or herself.   In addition, the court will examine whether the parties made full and fair disclosure to one another of their financial circumstances.  A trial court will also consider whether the parties fully understood the terms of the agreement and its implications.  Finally, the agreement must contain a waiver of rights.  


Effect

The provisions of a prenuptial agreement set forth the minimum each party will receive if the marriage ends by death or divorce.  However, over the course of the marriage, each party may provide more generously for the other.  The parties are free to make gifts to one another and may execute a last will and testament which provides more generously for their spouse than the terms of the agreement.  A valid last will and testament executed after the prenuptial agreement supercedes the terms of the agreement.  A prenuptial agreement can therefore be considered a “floor” rather than a “ceiling” which caps the parties’ rights.   

PRENUPTIAL AGREEMENT QUESTIONNAIRE
TODAY'S DATE: 


   EXPECTED DATE OF MARRIAGE: 



Please answer the following with regard to you and your intended spouse:

I.
BASIC FACTUAL DATA
YOUR NAME:











ADDRESS:











TELEPHONE NO:



CELL PHONE NO: 




EMAIL ADDRESS:  
________________________________________________________

DATE OF BIRTH:


 PLACE OF BIRTH: 




SOCIAL SECURITY NUMBER:








EMPLOYMENT:










EMPLOYMENT ADDRESS:  









Prior Marriages?
Yes 
 No 

How many?





If yes, to whom (next prior if multiple):  






If yes, when and how terminated:







List any children, with names and birth dates:

Names







Birth Dates
FIANCÉE’ S NAME:    









FIANCÉE’ S ADDRESS: 










DATE OF BIRTH:


 PLACE OF BIRTH: 




EMPLOYMENT:










Prior Marriages?
If yes, to whom: 







If yes, when and how terminated: 





.

List any children, with names and birth dates:

Names







Birth Dates
Do you live with your fiancée?








If yes, please indicate:

Length of time:










Has your intended spouse conferred any benefits on you, monetarily or in kind?













If yes, please set forth details of the circumstances:

II.
PURPOSE OF AGREEMENT
A.
Segregate present property, gifts and inheritance in the event of death.





 Yes  

 No

B.
Segregate present property, gifts and inheritance in the event of divorce.





 Yes  

 No

C.
Permit all assets during the marriage to be segregated in the event of divorce





 Yes  

 No

D.
Segregate future gifts and inheritances in event of divorce





 Yes  

 No

E.
Segregate future gifts and inheritances in event of death





 Yes  

 No

F.
Segregate unearned income in the event of divorce





 Yes  

 No

G.
Segregate unearned income in the event of death





 Yes  

 No


Provide:


1.
Alimony 



 Yes  

 No


2.
Division of Assets


 Yes  

 No


3.
Guaranteed Inheritance

 Yes  

 No


4.
Duration of Contract


 Yes  

 No

III.
ASSETS PRESENTLY HELD AND EXPECTED

In detail, please list and provide the present fair market values of all your assets.  To assist you, we have separated the assets into categories:

A.
ASSETS
1.
Homes, Condominiums, Time Sharing Interests, Vacation Homes






Purchase  Purchase

Location


Type

Date

Price
  Value   Mortgage
2.
Checking Accounts

Bank



Account No.



 Balance
3.
Savings Accounts

Bank



Account No.



Balance
4.
Certificates of Deposit, Treasury Bills, Money Market Funds, etc.
Investment


Account No.




Balance
5.
Notes/Accounts Receivable
Payee




Amount



Due
6.
Marketable Securities
Holding






Value




7.
Stock Options
Holding

No. of Shares

When Vested

Price
8.
Business Interests (including S Corporation, LLC, LLP)
Description



Value



Nature of Interest
9.
Insurance (Life, Homeowners, Health, Disability)






Policy

Amount of

If any

Company

Type

No.

Coverage/Value
Beneficiary
10.
Automobiles, Boats, Planes





Purchase

Year/Make

Model

Price

Value

Outstanding Loan
11.
Personal Property (Antiques, Jewelry, Furnishings)

Description



Value



Location

12.
Retirement Plan/IRA, etc. - Please give details

13.
Trust Information









Yearly Income

Name of Trust

Type of Interest
Value

Received

B.
EXPECTANCIES

Please list any potential inheritances or gifts you anticipate receiving in the future:  

Benefactor





Expected Benefit
C.
LIABILITIES
1.
Credit Cards/Charge Cards
Company


Account No.



Present Balance
2.
Mortgages and Auto Loans
Lender
Current Balance

Int. Rate

Date of Loan
3.
Promissory Notes







Collateral,

Owed To

Date of Note
Balance
If Secured

Due
4.
Insurance Policy Loans
Company

Date

Amount
Current Balance

Due
5.
All Other Debts
Owed To
Date Incurred
Amount
Current Balance

Due
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